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E  O  T 


OF  THE 

COMMITTEE  ON  LEGAL  EDUCATION 

AND 

ADMISSIONS  TO  THE  BAR. 

CARLETON  HUNT,  of  Louisiana,  Chairman. 


To  THE  President  and  Members  of  the  American  Bar 
Association  : — The  Committee  on  Legal  Education  and  Admis¬ 
sions  to  the  Bar  have  the  honor  to  make  the  following  report : 

The  Committee  are  profoundly  sensible  of  the  importance  of 
the  subject  referred  to  their  consideration. 

Education  is  the  parent  of  public  and  of  private  virtue.  By 
devotion  to  her,  men  become  profound,  expert,  learned,  and 
polished.  The  study  of  their  rights  fits  them  for  liberty.  Dis¬ 
cipline  enforces  the  duty  of  obedience,  and  bestows  at  the  same 
time  the  qualifications  which  are  indispensable  to  the  ruler. 
Thus,  through  the  medium  of  instruction,  society  is  controlled 
and  improved,  and  mankind  is  enobled. 

Free  countries  cherish  these  principles.  Liberty  and  security 
depend  upon  them.  Where  they  have  been  implanted  in  the 
hearts  of  men  they  triumph  over  ignorance,  error,  and  wrong; 
put  a  term  to  the  agitation  and  violence  incident  to  popular 
government,  invigorate  and  perpetuate  it. 

The  American  Bar  Association  was  established  to  accomplish 
these  and  similar  beneficent  ends;  to  advance  the  science  of 
jurisprudence,  and  promote  the  administration  of  justice  and 
uniformity  of  legislation  throughout  the  Union,  and  to  encour- 
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age  cordial  intercourse  among  the  members  of  the  American 
Bar. 

Coming  together  from  widely-separated  parts  of  our  common 
country,  the  members  have  realized  without  difficulty  that  they 
were  known  to  one  another  before  they  met.  The  rank  and 
standing  of  members  of  the  profession  in  the  different  localities 
to  which  they  belong  is  notoriously  well  settled.  In  no  other 
])rofession  are  principles  of  subordination  more  firmly  estab¬ 
lished.  The  deference  shown  to  experience  and  length  of  ser¬ 
vice  at  the  bar;  the  distinction  which  follows  reputation  for 
learning  and  talents ;  and  the  precedency  accorded  to  lawyers 
who  have  moulded  the  law  by  obtaining  from  the  courts  leading 
adjudications,  are  conspicuous  features  of  professional  existence 
everywhere  in  America.  It  comes  to  pass  by  the  natural  course 
of  things,  not  necessary  to  be  further  dwelt  upon,  that  the  con¬ 
sideration  which  the  successful  practitioner  attains  where  he 
happens  to  live,  enlarges  gradually  as  he  makes  progress,  until 
it  is  felt  throughout  the  State  to  which  he  belongs,  and,  reach¬ 
ing  beyond  the  State,  is  carried  to  his  professional  brethren 
abroad.  In  the  presence  of  members  of  this  Association,  it  is 
not  going  too  far  to  add,  that  there  are  a  number  of  gentlemen 
of  the  bar  who  realize  a  still  larger  distinction,  and  reach  repu¬ 
tation  co-extensive  with  the  limits  of  the  country  itself. 

There  is  no  reason  why  persons  like  those  referred  to,  whose 
lives  have  been  spent  in  study,  and  whose  exertions  have  contrib¬ 
uted  to  strengthen  the  ties  of  society,  and  to  the  amendment 
and  perfection  of  the  law,  should  not  be  received  by  the  courts 
of  other  States  than  their  own  upon  the  same  footing  which 
they  hold  at  home.  The  practitioner  of  medicine,  who  travels 
abroad,  is  received  everywhere  upon  no  other  credentials  than 
his  diploma  furnishes,  into  the  bosom  of  the  elevated  and 
devoted  profession  of  which  he  is  a  member.  The  services  of 
the  civil  and  mining  engineer;  those  of  the  botanist,  the  mine¬ 
ralogist,  and  the  chemist,  are  eagerly  sought  for,  and  the 
character  of  such  persons  recognised  and  deferred  to  wherever 
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known;  and  it  is  conceded  that  the  best  interests  of  society  are 
concerned  in  giving  employment,  and  in  doing  honor  to  pro¬ 
ficients  of  this  description. 

No  satisfactory  reason,  it  is  submitted,  can  be  given  why  a 
diflFerent  practice  should  be  allowed  to  prevail  regarding  mem¬ 
bers  of  the  bar;  why,  for  example,  in  the  State  of  New  York, 
a  lawyer  who  has  practised  many  years  in  another  State,  cannot 
appear  in  the  courts  until  he  has  served  a  clerkship  of  one 
vear  in  the  State;  whv  in  the  State  of  Louisiana  there  is  no 
right  at  all  to  practise  his  profession  secured  a  lawyer  from 
another  state,  no  matter  how  experienced  he  may  be,  unless  he 
begins  all  over  again,  and  undergoes  an  apprenticeship,  unsuit¬ 
able  and  improper,  unless  in  the  commencement  of  professional 
life."^ 

The  Committee  do  not  doubt  that  there  will  be  acquiescence 
in  their  views  on  this  part  of  the  subject  referred  to  them. 
Membership  in  a  great  and  learned  profession  like  the  law, 
ought  to  carry  with  it  presumption  of  merit;  and  experience 
and  distinction  are  of  right  entitled  to  recognition.  It  must 
add  to  the  ties  which  already  connect  the  Stales;  it  must  pro¬ 
mote  good  neighborhood  and  sympathy ;  stimulate  the  pursuit 
of  knowledge,  and  establish  a  just  comity  everywhere  in  the 
country,  to  regulate  the  standing  as  men  of  science  in  the 
Union  of  gentlemen  admitted  to  practice  in  their  own  States.! 

It  appears  to  the  Committee  eminently  proper  that  the  sub¬ 
ject  of  qualifications  of  candidates  for  admission  to  the  bar 
should  receive  the  consideration  of  the  Association.  It  has 
been  said  that  the  American  Bar  is  the  only  one  in  the  world 
which  does  not  concern  itself  about  the  qualifications  of  candi- 


*  Kept.  Committee  N.  Y.  Bar  Ass’n,  p.  10. 

f  The  French  law  of  March  13,  1804  (see  chaps,  14,  15,  16),  accorded  to  doc¬ 
tors  and  licentiates  of  foreign  universities,  who  had  practised  their  profession 
during  six  months  in  the  kingdom  before  the  promulgation  of  the  law,  or  been 
duly  inscribed  on  the  list  of  lawyers,  equal  rights  with  the  graduates  of  tlie 
universities  of  France.  Code  Universitaire,  p.  60. 
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dates  for  admission  to  its  ranks,  and  their  manners  and  morals 
after  they  are  admitted.  Such  a  remark,  if  it  were  true,  in¬ 
volves  a  great  reflection.  Perhaps  a  greater  could  hardly  be 
made.  It  is  time  then  to  silence  it.  It  is  fit  to  have  it  spoken 
no  more.  What  greater  interest  can  the  bar  have  than  the 
education  of  its  members;  and  what  union  is  more  intimate 
than  that  which  exists  between  education  and  character? 

The  Committee  does  not  stop  to  consider  the  truth  or  falsity 
of  another  charge  also  made  in  a  most  responsible  quarter,* 
that  the  general  standard  of  professional  learning  and  obligation 
began  to  decline  in  the  greatest  of  American  cities  about  the  year 
1840,  and  preserved  a  downward  tendency  until  1870,  when  it 
reached  its  lowest  ebb.  It  is  suflScient  to  note  that  this  is  ascribed 
to  the  changes  in  laws  regulating  admissions  to  the  bar,  and  by 
means  of  wdiich  the  ignorant,  and,  it  is  said,  the  unprincipled, 
were  launched  on  professional  experience  and  temptations  in 
extraordinary  numbers,  without  preparation  of  any  suitable 
kind.  The  statement  is  widely  published  to  our  discredit  by 
fellow  countrymen  of  our  own,  and  without  meeting  with  denial, 
that  a  wiser  and  more  virtuous  superintendence  is  practised  in 
England  and  in  France;  and,  as  a  natural  and  necessary  conse¬ 
quence,  that  the  sources  from  which  the  profession  must  be 
supplied  have  been  kept  more  pure  and  honorable  in  those 
countries  than  in  the  United  States. 

Without  assuming  the  responsibility  of  endorsing  such  a 
view,  it  may  be  safely  asserted  that  the  true  instrumentality 
for  improvement  in  our  country  now  is,  as  it  has  always  proved 
to  be  elsewhere,  the  school  of  law. 

It  is  shown  in  the  history  of  Virginius,  that  schools  where 
the  Laws  of  the  Twelve  Tables  were  publicly  taught,  were  to 
be  found  in  Kome  as  far  back  as  the  fifth  century  before  the 
advent  of  our  Lord.  A  course  of  legal  study,  lasting  five  years 
in  place  of  four, -was  prescribed  by  the  Emperor  Justinian  for 


*See  Committee’s  Rep.  N.  Y.  Bar  Ass’n,  pp.  11-13. 
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students  of  the  law.  Every  care  was  extended  to  them  and  to 
professors  of  law ;  and,  on  considerations  of  public  policy,  it  was 
forbidden  to  hold  schools  of  law  except  at  Rome,  Constantinople, 
and  Berytus.  Justinian  designated  the  latter  city  as  The  Nurse 
of  Legal  Science.  Through  schools  of  law,  established  by  favor 
of  government,  first  at  Bologna,  and  springing  up  later  in  other 
places  in  Italy  and  in  France,  knowledge  of  the  civil  law  was 
restored  to  Europe  on  the  re-appearance  of  the  Pandects  (A.  D. 
1135).  Winerius  (or  Irnerius),  Martinus  of  Cremona,  Bulgarus, 
of  the  golden  mouth,  os  aureum,  and  his  successors,  Accursius 
and  others  were  professors  of  it.  (A.  D.  1135-1229.)  (Pan- 
dectes  Fran^aises,  Vol.  L,  p.  108,  introduction).  In  1149 
Vacarius,  a  Lombard,  went  to  Oxford,  in  England,  founded 
there  a  school  of  Roman  civil  law,  and  delivered  a  course  of 
law  lectures.  (Mackenzie  s  Roman  Law,  p.  35.)  For  a  period 
of  four  centuries  jurisprudence  found  congenial  companionship 
in  literature  and  poetry,  and  there  was  a  diffusion  of  it  in  con¬ 
nection  with  them.  Dante  was  born  five  years  after  the  death 
of  Accursius ;  Petrarch  and  Bocaccio  were  contemporaries  of 
Bartolus,  the  wonderful  jurist  who  was  able  to  instruct  in  the 
law  at  the  age  of  twenty ;  and  fugitive  Greeks  from  Constanti¬ 
nople,  by  raising  the  standard  of  learning  in  Italy,  greatly 
improved  jurisprudence.  Angelus  Politianus  the  friend  and 
protege  of  Lorenzo  de’  Medici  contributed  powerfully  to  join 
classical  literature  with  the  study  of  the  law.  The  sixteenth 
century  is  remarkable  for  legal  luminaries,  Duarenus,  pro¬ 
fessor  of  Roman  law  in  Paris,  Doneau,  Zasius,  professor  at 
Freiburg,  Hotomannus,  Brissonius,  and  above  all  Cujacius,  the 
professor  of  Bourges,  whose  renown  in  the  schools  was  so  great 
that  at  mention  of  his  name  every  one  took  off  his  hat.  His 
works,  so  to  speak,  revived  the  writings  of  all  the  ancient 
jurisconsults.  Andreas  Alciat  deserves  to  be  mentioned.  He 
attracted  as  a  professor  an  incredible  number  of  students  of 
the  law  in  different  countries.  He  taught  first-at  Pavia,  after¬ 
wards  at  Bourges,  a  second  time  at  Pavia,  then  at  Bologna,  and 
finally  at  Ferrara.  Francis  I  of  France  and  the  duke  of  Milan 
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contended  tor  the  giory  of  possessing  him  as  a  great  instructor 
in  the  civil  law. 

The  Roman  law  was  cultivated  with  great  success  in  Spain 
and  the  Netherlands,  especially  after  the  sixteenth  century. 
Grotius,  Vinnius,  Huber,  Voet,  Everard  Noodt,  Schulting  and 
Bynkershoek  are  names  of  great  civilians.  The  law  professors 
of  Holland,  in  the  seventeenth  century,  attained  the  highest 
reputation  and  attracted  large  crowds  of  students  to  Leyden 
and  Utrecht. 

More  than  a  century  (A.  D.  1696-1699)  after  the  death  of 
Alciat,  d’Aguesseau  exclaimed  in  a  burst  of  eloquence  :  “  The 
profession  of  the  law  is  as  ancient  as  justice,  as  noble  as  virtue 
itself.  But  it  necessarily  results  that  it  calls  lor  all  the  solic¬ 
itude  of  government.  It  concerns  too  closely  the  fortune, 
the  honor,  and  the  life  itself  of  citizens  to  be  left  neglected. 
Those,  whose  purpose  it  is  to  practise  it,  ought  to  be  held  to 
make  proof  of  their  studies,  of  their  capacity,  of  their  good 
morals,  and  of  their  probity.’' 

On  the  continent,  Heineccius,  the  German,  who  died  at  Halle 
in  1741,  earned  great  reputation  and  authority  as  a  professor 
of  law.  It  was  the  professorship  in  the  University  of  Orleans 
which  furnished  Pothier,  whose  genius  was  not  unlike  that  of 
Heineccius,  the  coveted  opportunity,  seven  years  afterwards,  for 
completing  his  wonderful  work  entitled  Pandectce  Justinianoe. 
It  restored  order  where  confusion  had  prevailed,  foi’ged  the 
chain  to  connect  conclusions  with  the  principles  from  which 
they  are  derived,  spread  light  amidst  the  surrounding  dark¬ 
ness,  and  earned  for  its  author  universal  fame  and  immortality. 
(French  Pand.,  Vol.  1,  Intro.,  p.  111.  Pandectce  Justiniance, 
Tom.  Prim.  Nov.  Ed.  Oratio,  p.  4.) 

In  England  the  great  Lord  Mansfield  held  to  the  same  view 
in  this  connection  which  is  urged  by  the  Committee.  He  attri¬ 
buted  throughout  life  great  importance  to  the  proper  instruction 
of  students  of  the  law,  because  this  he  thought  advanced  the 
public  good.  Lord  Chief  Justice  Campbell  says  he  consid- 
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,  ered,  in  common  with  other  wise  observers,  that  lectures  and 
examinations  afford  the  best  opportunities  for  acquiring  profes¬ 
sional  knowledge.  Time  fails  the  Committee  to  appeal  to  other 
examples,  and  to  additional  authority  of  modern  date.  It  must 
suffice,  in  this  place,  to  allude  only  to  illustrious  teachers  of 
law  of  recent  times,  and  of  our  own  day  in  particular,  in  France, 
in  Germany,  in  England,  and  in  America.  The  countrymen  of 
Pothier  have  hastened  to  follow  his  example,  and  have  endeav¬ 
ored  to  emulate  his  fame  as  an  instructor  of  youth.  It  is  a 
difficult  task  to  do  them  justice.  Drawing  their  inspirations 
from  the  pure  fountains  of  the  Roman  law,  and  the  profound 
consultations  which  signalized  the  adoption  of  the  Code  Napo¬ 
leon,  and  the  subsequent  development  of  its  principles,  they 
have  treated  the  law  with  a  degree  of  scientific  method,  a  depth 
of  knowledge  and  wisdom,  and  with  a  splendor  of  style  and 
composition,  which  cannot  fail  to  arouse  admiration.  Given 
considerably  to  controversy,  they  are  in  this  respect  not  unlike 
the  jurisconsults  of  Rome,  but  like  the  latter,  they  keep  always 
present  before  them  the  dignity  of  the  texts  they  are  called  on 
to  expound.  They  do  not  treat  them  like  mere  advocates,  but 
discourse  in  the  impartial  spirit  of  great  jurists  searching  after 
truth.  They  have  advanced  the  law  as  a  science,  and  afford 
safe  guides  in  reasoning,  and  authority  to  courts  of  justice. 

In  Germany,  in  the  nineteenth  century,  the  noble  ardor  of 
the  sixteenth  has  been  rekindled.  The  teaching  of  the  iurists  of 
the  Historic  School  is,  that  law  is  a  growth  and  not  a  product, 
and  that  it  cannot  be  understood  without  scientific  study  of  it 
from  its  beginnings.  Lord  Mackenzie  (Roman  Law,  p.  44)  gives 
as  distinguished  in  this  connection  the  names  of  Hugo,  Haubold, 
Thibaut,  and  Niebuhr  ;  and  in  our  day  Mackeldy,  Marezoll,  and 
Warnkoenig.  Puchta,  whose  style  has  been  likened  to  that  of 
Chancellor  Kent,  Bruns,  Gneist,  Holtzendorff  (afterwards  pro¬ 
fessor  at  Munich)  are  illustrious  in  the  history  of  the  legal  fac¬ 
ulty  of  Berlin.  Mommsen,  Zacharise,  Schlessingen,  and  Maxen  are 
identified  with  that  of  Gottingen.  Frederick  Charles  Von  Sav- 
igny,  who  died  in  1861,  famous  as  the  historian  of  the  Roman 
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law  for  the  period  of  the  Middle  Ages,  was  a  professor  at  Ber¬ 
lin  ;  and  Charles  Von  Vangerow,  author  of  a  treatise  on  the 
Pandects,  pronounced  to  be  admirable,  was  a  celebrated  lecturer, 
and  professor  of  Roman  law  at  the  university  of  Heidelberg. 

In  our  own  time  few  persons  show  any  disposition  to  ques¬ 
tion  the  conclusion  of  Lord  Mansfield.  There  can  be  no 
more  valuable  opinion  concerning  it  than  that  of  Judge  Story. 
He  considered  it  manifestly  correct,  and  characterised  the  one 
opposed  to  it  as  a  delusion.  (Misc.  Writings,  pp.  91,  92.)  He 
was  himself  a  learned  and  greatly  distinguished  professor,  and 
'all  his  abilities  and  all  his  views  inclined  him  constantly  and 
strongly  to  the  right  side. 

There  is  little  if  any  dispute  now  as  to  the  relative  merit  of 
education  by  means  of  law  schools,  and  that  to  be  got  by  mere 
practical  training  or  apprenticeship  as  an  attorney’s  clerk. 
Without  disparagement  of  mere  practical  advantages,  the  ver¬ 
dict  of  the  best  informed  is  in  favor  of  the  schools. 

The  benefits  which  they  offer  are  easily  suggested,  and  are 
of  the  most  superior  kind.  They  afford  the  student  an  acquaint¬ 
ance  with  general  principles,  difficult,  if  not  impossible  to  be 
otherwise  obtained ;  they  serve  to  remove  difficulties  which  are 
inherent  in  scientific  and  technical  phraseology,  and  they  as  a 
necessary  consequence  furnish  the  student  with  the  means  for 
clear  conception  and  accurate  and  precise  expression.  They 
familiarize  him  with  leading  cases,  and  the  application  of  them 
to  discussion.  They  give  him  the  valuable  habit  of  attention, 
teach  him  familiar  maxims,  and  offer  him  the  priceless  oppor¬ 
tunities  which  result  from  contact  and  generous  emulation. 
They  lead  him  readily  to  survey  the  law  as  a  science,  and  imbue 
him  with  the  principles  of  ethics  as  its  true  foundation.  “  Dis¬ 
puting,  reasoning,  reading  and  discoursing”  become  his  con¬ 
stant  exercises;  he  improves  remarkably  as  he  becomes  ac¬ 
quainted  with  them,  and  attains  progress  otherwise  beyond  his 
reach. 

« 

If,  then,  the  schools  of  law  in  America  were  what  they  ought 
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to  be,  every  advantage  which  is  attainable  would  be  offered  by 
them.  They  would  prepare  the  young  men  ambitious  of  a  pro¬ 
fessional  career,  systematically  and  scientifically,  and  year  after 
year  add  them  in  sufficient  number  to  the  ranks  of  the  pro¬ 
fession. 

Unfortunately,  however,  this  is  not  the  case.  The  Commit¬ 
tee  do  not  desire  to  discredit  those  seminaries  of  legal  learning 
which  have  constantly  striven  for  improvement,  and  which  in 
the  face  of  many  adverse  obstacles,  trials,  and  discouragements, 
have  always  endeavored  to  advance  the  standard  of  professional 
studies  and  attainments.  Let  it  be  remembered  to  their  honor 
that  there  are  such  schools,  and  let  it  be  hoped  that  their  ex¬ 
ample  may  serve  to  inspire  others.  It  is  only  just  to  add  here 
that  rare  as  didactic  efficiency  and  ability  in  law  lecturers  are 
well  known  to  be,  the  United  States  are  able  to  point  to  a  num¬ 
ber  of  such  distinguished  for  the  highest  degree  of  success. 

But  it  is  difficult  to  deny  that  there  are  American  colleges 
not  deserving  of  commendation.  Institutions  where  the  course 
is  unjustifiably  limited  and  circumscribed;  where  the  term  of 
study  is  evidently  too  brief  for  useful  purposes ;  where  students 
continue  to  be  invited,  when  they  are  unfit  by  reason  of  deficient 
education  and  want  of  contact  with  liberal  studies,  to  wrestle 
with  the  difficulties  of  the  law ;  where,  in  a  way  unworthy  of 
the  cause  of  legal  learning,  a  spirit  of  competition  to  attract 
greater  numbers  than  are  to  be  found  in  other  establishments, 
is  allowed  to  obtain  control ;  where  examinations,  which  are 
such  only  in  name,  take  the  place  of  a  searching  scrutiny  of  the 
students  acquirements;  where  there  is  no  connection  with  any 
influence,  except  that  of  a  faculty  insufficient  to  meet  the 
demands  of  a  progressive  time ;  where  there  are  no  exercises 
sufficiently  serious  to  try  and  develop  the  abilties  the  student 
may  have ;  and  where  degrees  are  thrown  away  on  the  undeserv¬ 
ing  and  the  ignorant. 

The  same  abuses,  with  those  just  named,  made  themselves 
felt  in  France  in  the  law  schools,  at  the  time  when  the  co-exist- 
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ence  of  the  customary  and  the  written  law  of  that  country  gave 
rise  to  so  much  confusion  and  difficulty.  Uniformity  in  legis¬ 
lation  is  naturally  the  aim  of  great  abilities;  on  the  other  hand, 
the  contemplation  of  it  is  overwhelming  to  inferior  minds.  The 
enactment  of  the  Code  Napoleon  was  an  era  in  the  history  of 
the  law.  It  gave  order  and  symmetry  to  French  jurisprudence, 
and  fulfilled  the  best  anticipations.  Civilization  received  lasting 
benefits,  mankind  were  improved,  and  the  science  of  government 
progressed.  Legal  education  naturally  felt  the  change.  It  im¬ 
mediately  attracted  attention,  and  there  arose  a  demand  for 
reform,  and  for  a  better  legal  training.  Methods  of  instruction 
in  the  law  schools  were  scrutinized,  just  as  they  are  examined 
at  the  present  time  in  our  country,  and  were  subjected  to  sim¬ 
ilar  criticism.  A  higher  standard  was  insisted  on  for  legal 
education,  and  the  ways  of  reaching  it  investigated  and  discus¬ 
sed.  Why  is  it — the  French  jurists  argued — and  argued  un¬ 
answerably — that,  while  a  physician  is  compelled  to  prove  his 
professional  qualifications  by  a  diploma,  government  does  not 
enforce  a  similar  test  in  the  case  of  the  candidate  for  the  privi¬ 
leges  of  a  practising  lawyer?  (Pandectes  Frangaises,  Vol.  1, 
pp.  2,  21,  247.) 

France  made  provision  for  the  organization  and  support  of 
her  schools  of  law.  According  to  the  law  of  March  13,  1804, 
Art.  1,  (23  Ventose,  An  XIII,)  to  date  from  September  21, 
1809,  (1  Vendemiaire,  An  XVII,)  it  was  prohibited  for  any  to 
practise  the  calling  of  a  lawyer  before  the  courts  without  having 
duly  presented  his  diploma,  or  his  letters  as  a  licentiate  in  law 
(licenci4  en  droit),  procured  from  the  universities.  The  ordi¬ 
nary  coarse  of  study  was  three  years.  The  professors  were  to 
conduct  the  examinations,  but  in  the  presence  of  State  Inspec¬ 
tors.  The  latter  reserved  to  themselves  the  right  to  examine. 
Code  Universitaire  pp.  59,  60,  61. 

The  discussions  in  England,  in  1872,  both  in  and  out  of  Parlia¬ 
ment,  on  Lord  Selborne’s  bill  for  the  establishment  of  a  general 
school  of  law,  showed  the  prevalence,  it  is  claimed,  in  that 
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country  of  an  equally  strong  and  enlightened  public  opinion  and 
to  the  same  effect.  The  bill  made  the  certificate  of  the  exam¬ 
iners  of  the  school  essential  to  admission  to  the  bar.  Kept. 
Comm.,  N.  Y.  Bar  Ass’n,  New  York,  1876,  p.  20. 

In  Germany  no  one  is  admitted  to  the  bar  who  has  not  been 
through  the  full  university  course,  and  this  of  itself  presupposes 
the  gymnasial  course. 

A  faculty  is  a  number  of  learned  men  in  a  college,  associated 
together  for  certain  objects.  Entrusted  with  the  interests  of 
knowledge  they  are  invested  with  honorable  functions  and  titles, 
and  have  the  right  of  bestowing  privileges  and  degrees  upon 
others.  To  secure  this,  corporate  powers  are  given,  and  in  the 
case  of  the  American  law  schools  there  has  been  special  legis¬ 
lation  in  their  behalf,  whereunder  graduates  are  admitted  to 
practice  without  examination  in  the  courts.  If,  as  the  Committee 
hope,  the  usefulness  of  the  schools  is  to  be  universally  acknowl¬ 
edged,  and  their  authority  in  the  end  made  essential  as  a  quali¬ 
fication  for  practising,  they  must  be  brought  into  a  closer  sym¬ 
pathy  and  contact  with  the  profession  than  is  now  to  be  found, 
and  submit  to  restraints  which  the  necessity  of  the  case  make 
indispensable.  It  is  unjust  to  students,  and  a  fraud  on  the 
public,  to  recommend  them  as  practitioners  until  they  reach 
some  creditable  degree  at  least  of  skill  and  knowledge.  As  the 
requirements  of  a  better  legal  education  make  themselves  felt, 
proper  steps  to  reach  it  must  be  taken,  and  those  of  our  colleges 
which  may  neglect  them,  will  not  only  suffer  by  comparison  with 
others  where  the  spirit  of  progress  controls,  but  also  serve  to 
bring  in  danger  the  privileges  which  it  is  the  interest  of  all  to 
render  secure. 

As  a  general  thing  considerable  attention  is  given  at  the 
present  time  in  the  schools  to  the  local  municipal  law,  the  law 
of  contracts,  and  of  real  estate,  equity  jurisprudence,  commer¬ 
cial  law,  evidence,  and  pleading.  And  it  may  be  conceded, 
without  affecting  the  position  assumed  by  the  Committee,  that 
the  instruction  in  the  branches  referred  to  is  all  that  it  ought 
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to  be.  But  the  same  praise  cannot  be  justly  given  in  relation 
to  other  studies  :  that  is,  it  cannot  be  said  that,  generally  speak¬ 
ing,  they  have  in  the  United  States  a  due  share  in  courses  of 
instruction.  Reference  may  be  here  made  to  the  study  of  the 
Roman  civil  law,  public  law,  the  maritime  law,  comparative 
jurisprudence,  constitutional  history,  and  political  science. 

It  is  believed,  for  instance,  that,  unless  in  exceptional  cases, 
our  law  schools  have  never,  for  any  considerable  period,  fur¬ 
nished  students  with  the  opportunity  to  be  derived  from  a  full 
scientific  course  upon  the  Roman  civil  law.  The  statement  of 
such  a  fact  is  itself  one  of  the  most  unfavorable  commentaries 
that  the  subject  affords  in  relation  to  legal  training  in  this 
country.  Indeed,  no  excuse  can  be  made  for  it.  The  civilians 
by  whose  labor  the  jurisprudence  of  this  country  has  been 
strengthened  and  adorned — Story,  Kent,  Ware,  Livingston, 
Duponceau,  Martin,  Moreau-Lislet,  Roselius,  and  others — 
have  been  followed  by  few  teachers,  where  there  ought  to  have 
been  many.  The  loss  to  learning  which  has  been  suffered  as  a 
consequence  it  is  impossible  to  estimate.  Perhaps  some  idea  of 
it,  however  imperfect,  may  be  formed  by  referring  only  to  the 
benefits  which  have  resulted,  even  under  existing  circumstances, 
from  the  influence  of  the  civil  law.  They  are,  of  course,  too  numer¬ 
ous  to  be  pointed  out  on  the  present  occasion.  Suffice  it  to  say 
that  the  movement  everywhere  observable  in  favor  of  codifica¬ 
tion  and  the  use  of  the  symmetry  and  scientific  accuracy  of  the 
Roman  jurisprudence;  -simplicity  in  the  execution  of  testa¬ 
ments;  knowledge  of  the  principles  of  procedure  in  the  instance 
of  courts  of  admiralty  and  maritime  jurisdiction;  the  spread 
over  the  American  States  of  the  doctrine  of  partnership  in 
eommendam,  and  the  rising  liberality  in  the  general  law  of 
partnership,  are  all  traceable  to  the  study  of  the  civil  law  and 
the  branches  of  learning  with  which  it  is  allied. 

Happily  the  ancient  rivalry  between  the  common  law  and 
the  system  of  the  civil  law  has  no  place  in  our  American  pro¬ 
fessional  life.  That  life  is  too  progressive,  too  liberal,  and  too 
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enlis^htened  for  it.  It  deals  with  actual  and  not  with  worn-out 
issues.  American  civilization  appropriates  advantages  from 
whatever  quarter  they  may  come,  and  discards  what  is  not 
suited  to  it.  It  resorted  to  the  British  Constitution  for  those 
institutions  which  it  decided  to  adopt,  but  turned  away  at  the 
same  time  from  those  which  it  did  not  approve.  It  must  just 
as  naturally  instruct  its  youth  in  the  learning  of  the  civil  law, 
which  may  be  called  for,  as  it  will  extend  study  of  all  kinds 
required  by  the  growth  and  development  of  the  national  life. 

Lord  Hale  lamented  much  that  the  Homan  law  was  so  little 
studied  in  England.  Blackstone  recommended  the  study  of  it, 
particularly  to  the  young  men  of  his  day.  Mr.  Austin,  in  his 
work  on  jurisprudence,  regrets  that  this  study  continues  to  be 
neglected  in  England,  and  that  the  real  merits  of  its  founders 
are  so  little  understood ;  and  Lord  Mackenzie  confessed  that 
Great  Britain  has  contributed  little  to  Roman  jurisprudence. 

It  is  not  venturing  too  far  to  assert  that  what  is  thus  said  of 
Englishmen  is  of  equal  application  to  ourselves. 

The  civil  law  is  a  precious  repository  of  legal  principles.  It 
embraces  all  previous  philosophy.  Founded  upon  natural 
reason,  it  appropriates  the  best  institutions  of  all  the  nations 
which  were  conquered  by  the  Roman  arms.  It  collects  every¬ 
thing  relating  to  what  is  honest  and  just;  to  the  boundaries 
between  right  and  wrong;  to  the  regulations  of  public  morality, 
and  to  the  government  of  republics,  known  to  the  Greeks, 
and  treated  by  them  as  merely  speculative  science,  and  makes 
of  the  whole  the  foundation  of  the  Roman  law.  It  is  the  'pal¬ 
ladium  of  the  rights  of  property,  and  furnishes  the  most  certain 
rules  of  interpretation.  It  offers  solutions  for  all  the  difficul¬ 
ties  which  the  complex  character  of  human  affairs  gives  rise 
to.  It  has  given  civilization  to  Continental  Europe,  and  pre¬ 
vails  there  as  the  basis  of  the  general  continental  system. 
Without  acquaintance  with  it  that  system  cannot  be  under¬ 
stood.  The  ancient  writers  upon  this  law  are  remarkable 
for  courtesy,  urbanity  and  fairness,  and  at  the  same  time 


14 


AMERICAN  BAR  ASSOCIATION. 


for  brevity,  simplicity,  clearness  truth.  They  are  also 
models  of  erudition  and  style,  talent  and  genius.  Without 
it  the  works  of  the  great  modern  jurists  of  France  and 
Germany  are  absolutely  inaccessible.  It  embodies  the  remains 
of  ancient  juristical  literature.  It  presents  a  model  of  scientific 
method  and  arrangement  confessedly  superior  to  any  other : 
it  supplies  much  of  the  language  of  international  law  and 
diplomacy,  and  a  great  part  of  equity  and  of  the  common 
law  itself  is  derived  from  it.  The  laws  which  make  it  up, 
are  not  acts  merely  of  power  and  authority,  but  of  wisdom, 
reason,  and  justice.  Cicero  says  it  contains  something  divine, 
whereby  it  surpasses  all  the  works  and  maxims  of  philosophers. 

What  Judge  Story  observed  of  foreign  jurisprudence  in  gen¬ 
eral  may  then  be  truly  and  wisely  said  of  the  civil  law.  There 
is  no  country  on  earth  which  has  more  to  g  lin  than  ours  by 
the  study  of  it. 

The  broken  columns  still  mark  the  place  where  the  Eoman 
forum  once  stood.  They  recall  to  every  beholder  the  undy¬ 
ing  eloquence  with  which  the  accents  of  Cicero  breathed  and 
burned.  The  walls  of  the  coliseum  also  remain  to  attest  the 
Eoman  grandeur.  These  are,  however,  material  *-ivitnesses 
only,  and  their  destiny  is  to  pass  awa}^  In  the  end,  the  pil¬ 
lars,  as  well  as  the  remains  of  the  great  circus,  must  crumble 
into  dust  and  vanish  from  sight.  But  it  will  not  be  so  with 
the  laws  in  the  Corpus  Juris  Civilis.  They  will  remain  for¬ 
ever,  and  be  handed  down  to  posterity,  by  ourselves,  in  the 
same  way  they  were  given  to  us.  They  are  then  the  most 
lasting,  they  are  the  only  imperishable  monument  of  Eome. 
Well  might  the  Eoman  legislator  have  exclaimed: 

Exegi  monumentum  sere  perennius, 

Kegalique  situ  pyramidum  altius. 

f 

The  Committee  do  not  find  themselves  able  to  commend  the 
thoroughness  with  which  instruction  in  public  law  is  generally 
given.  They  venture  to  state  that  the  student  who  reports 
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himself  as  having  followed  the  course  most  frequently  pre¬ 
scribed  on  the  law  of  nations,  is  usually  furnished  with  no 
satisfactory  acquaintance  with  it.  He  may  have  read,  but  if 
he  has,  his  reading  has  been  to  little  or  no  purpose.  He  has 
gone  over  the  field,  but  has  not  gathered.  He  has  not  digested 
his  reading,  and  cannot  apply  it.  It  is  impossible  for  him  to 
retain  it.  He  knows  no  book  at  all  and  cannot  stand  exami¬ 
nation.  Vattel  is  the  author  most  frequently  put  in  the  hands 
of  the  beginner.  He  is  a  widely  admired  writer,  and  certainly 
one  of  the  most  elegant;  time  has  been  when  he  was,  perhaps, 
the  most  popular.  His  work  is,  however,  open  to  much  criti¬ 
cism.  It  might  be  out  of  place  to  repeat  it  here,  except  for 
the  fact  that  this  is  the  time  and  the  proper  opportunity  for 
opposing  objections  to  the  method  of  pi’oceeding  in  the  schools, 
and  the  text  books  they  see  fit  to  adopt.  Vattel  is  deficient  in 
philosophical  precision.  He  discusses  his  topics  often  tediously 
and  diflPusely,  and  does  not  support  himself  sufficiently  by  pre¬ 
cedents,  which  underlie  the  positive  law  of  nations,  or  what  is, 
practically  speaking,  the  most  important  part  of  the  law. 

The  Committee  have  said  enough,  on  the  highest  authority,  in 
relation  to  Vattel  (Kent,  vol.  1,  Lect.  1),  to  show  that  his  work 
is  not  suitable  as  a  text  book  for  the  student.  It  is  not  neces¬ 
sary  to  add  that  there  are  others  of  easy  access,  and  writers 
in  particular,  who,  on  account  of  their  national  origin  and  con¬ 
nections,  enforcing  as  they  do  the  lessons  of  history  by  the  force 
of  American  example  and  authority,  are  for  evident  reasons  to 
be  preferred. 

It  is  sometimes  difficult  to  combat  with  success  in  the  student 
of  the  present  time,  the  proneness  which  he  exhibits  for  what  he 
assumes  to  be  practical.  He  is  fluent,  and  imagines,  therefore, 
that  he  is  eloquent.  He  wants  to  make  haste,  and  when  he 
does  so  he  thinks  he  makes  way ;  he  wants  to  make  money ;  he 
covets  political  office,  and  mistakes  it  for  public  honor ;  he  is 
pressing  to  be  called  a  lawyer,  and  impatient  of  all  restraint. 
A  main  use  of  the  school  of  law  is  to  correct  these  tendencies. 
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To  have  it  brought  home  to  the  student  that  law  is  a  science, 
and  not  an  empirical  art,  and  to  teach  him  that  any  success 
worthy  of  being  mentioned  can  only  be  reached  by  an  acquaint¬ 
ance  with  liberal  studies.  It  is  submitted,  indeed,  that  no  part 
of  legal  training  deserves  to  be  more  strongly  insisted  upon, 
and  that  no  study  can  be  made,  properly  speaking,  more  avail¬ 
able  in  this  connection  than  the  law  of  nations. 

The  foundation  and  history  of  that  law,  and  the  connection 
with  it  to  be  found  in  the  growth  of  the  United  States  as  an 
independent  nation,  and  the  development  of  the  principles  of 
the  constitution ;  the  rights  and  duties  of  nations  in  a  state  of 
peace ;  the  declaration  and  other  early  measures  of  war ;  the 
various  kinds  of  property  liable  to  capture;  the  rights  and  du¬ 
ties  of  neutrals ;  the  restrictions  upon  neutral  trade ;  truces, 
passports,  and  treaties  of  peace,  and  offences  against  the  law  of 
nations,  all  are  topics,  acquaintance  with  which  the  Committee 
find  no  hesitation  in  pronouncing  to  be  essential  to  the  proper 
character  of  the  American  lawyer. 

It  ought  to  be  the  part  of  colleges  of  law  to  embrace  and  ex¬ 
tend  opportunities  for  instruction.  It  is  a  reproach  if  they 
decline  them.  Youth  is  the  season  for  forming  character,  and 
there  is  no  danger  whatever  in  this  time  of  the  world,  and 
in  this  country  in  particular,  that  the  influences  to  which  young 
men  are  submitted  may  not  tend  to  make  out  of  them  persons 
sufficiently  practical.  The  student  of  law  is  best  fitted  for  his 
great  profession  whose  education  has  been  most  exalted.  Public 
law  follows  naturally  upon  academic  culture.  It  is  free  from 
the  technicalities  with  which  other  branches  of  science  are 
crowded.  From  the  foundation  of  it  by  Grotius,  it  has  attracted 
ihe  most  free  and  elevated  minds.  To  mention  no  others,  in 
our  own  country  it  is  identified  with  the  illustrious  names  of 
Hamilton  and  of  Webster.  It  teaches  the  duties  of  patriotism 
by  precept  and  example.  It  is  the  true  key  to  general  learning 
and  correct  political  observation.  History,  philosophy,  morals, 
and  religion  have  contributed  to  establish  and  develop  it,  and 
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continually  to  advance  it  is  a  chief  privilege  of  the  age  in  which 
we  live. 

The  attention  hitherto  given  to  admiralty  and  maritime  law 
by  the  law  schools  in  general,  does  not,  in  the  opinion  of  the 
Committee,  entitle  them  to  praise.  On  the  contrary,  this  must 
be  similarly  spoken  of  with  the  study  of  the  Roman  law.  A 
more  remarkable  condition  of  things  is  difficult  to  describe. 
While  this  branch  of  jurisprudence  has  changed  and  grown  in 
the  United  States,  perhaps  beyond  any  other  in  the  same  given 
time,  the  schools  of  law  have  left  it  comparatively  unexplored, 
or  for  the  most  part,  at  least,  entirely  untaught.  When  the 
maritime  power  and  destiny  of  the  United  States  are  considered  ; 
the  great  extent  of  their  sea  coast;  their  carrying  trade;  their 
commercial  intercourse  with  nations  on  this  continent  and  across 
the  sea;  the  importance  of  their  maritime  cities;  their  great  in¬ 
land  seas  ;  the  unequalled  length  of  their  interior  water  courses  ; 
the  extension  of  their  jurisdiction  over  them,  and  the  communi¬ 
cation  kept  up  upon  them  between  the  different  States  of  the 
Union,  and  the  wealth  and  enterprise  which  are  embarked  in 
maritime  adventure  of  every  kind,  it  is  almost  impossible  to 
understand  why  it  is  that  it  has  not  been  thought  just  as  proper 
to  instruct  in  the  principles  of  this  law  as  in  the  municipal 
law  itself. 

If  the  committee  were  to  speak  in  a  practical  sense  only, 
they  need  not  hesitate  to  ask  whether  any  knowledge  is  apt  to 
be  more  important  to  the  practising  American  lawyer,  living  in 
a  commercial  city,  than  that  which  relates  to  the  riglits  and 
duties  of  masters  and  seamen,  to  material  men,  mariner’s  wages, 
bottomry  bonds,  contracts  of  affreightment,  salvage,  general 
average,  ownership  in  vessels,  surveys  of  them,  collisions,  pilot¬ 
age,  wharfage,  towage,  contracts  for  the  conveyance  of  passen¬ 
gers,  and  agreements  of  consortship  ? 

The  reformer  of  legal  education  will  see  here  much  food  for 
reflection.  He  will  perceive  at  the  same  time  the  necessity  for 
action.  The  maritime  law  has  reached  in  our  time  the  pro- 
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portions  of  a  code  of  solid  and  magnificent  structure.  The 
learning  which  underlies  it,  cannot  be  too  much  dwelt  upon  and 
understood.  Why  has  it  not  been  suitably  taught  ?  Why  are 
so-called  Bachelors  of  Law  rushed  in  such  numbers  throuorh 

O 

the  schools  without  any  adequate  information  concerning  it? 

Besides  its  many  other  resources,  modern  jurisprudence  is 
enriched  with  the  learning  of  the  ancient  maritime  laws.  Their 
oricfin  was  had  in  the  wants  of  mankind  for  convenience  and 

o 

security,  and  when  commerce  came  to  distribute  among  all 
nations  the  same  arts  and  customs,  maritime  commerce  looked 
for  and  required  the  enforcement  of  contracts  to  which  it  had 
oiven  birth,  and  perfected  maritime  usances  and  laws.  A  knowl- 
edge  of  them  is  most  valuable,  and  must  be  cultivated.  They 
are  identified  with  the  earliest  approaches  of  civilization,  and 
pervaded  with  a  similitude  which  offers  a  striking  contrast  with 
civil  laws.  Experience  has  tested  them,  and  their  usefulness  is 
established.  The  poet,  the  scholar,  the  historian,  the  philosopher 
and  the  lawyer  have  joined  in  celebrating  their  genius.  The 
legislation  of  civilized  countries  everywhere,  at  present,  rests 
in  a  measure  upon  them,  or  recognizes  them;  and  admiralty 
judges  at  home  and  abroad  continue  to  quote,  expound,  and 
apply  their  principles.  Hcec  studia  adolescentiam  alunt, 
senectutem  ohlcctayd",  secundas  res  ornant,  adversis  perfugium 
ac  solatium  prehent ;  delectant  domi,  non  impediunt  foris  ;  per- 
noctant  nobiscum,  perigrinaniur,  rusticantur” 

In  England  it  was  the  glory  of  Lord  Mansfield  that  he 
broke  down  the  barriers  of  former  prejudices  and  infused  into 
the  common  law  an  attractive  equity  unknown  to  his  predeces¬ 
sors.  He  invigorated  and  enriched  his  noble  intellect  with  the 
study  of  the  Koman  civil  law.  He  was  also  possessed  of  the 
soundest  principles  of  the  marine  law.  He  was  versed  in  the 
writings  of  the  maritime  continental  jurists,  Cleirac,  Boccus, 
Straccha,  Santerna,  Loccenius,  Casaregis,  and  Valin.  He  in¬ 
corporated  the  maritime  jurisprudence  into  the  law  of  his  own 
country,  referring  to  the  Bhodian  law,  to  the  Consolato  del 
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Mare,  Les  Jugemens  d’Oleron,  and  the  writers  upon  these,  to 
solve  the  difficulties  not  settled  by  English  precedents.  Above 
all,  he  never  wearied  of  consulting  the  marine  ordinances  of 
Louis  XIV. 

It  was  to  this  same  great  system  of  law,  regulating  as  it  does 
the  commerce,  the  intercourse,  and  the  warfare  of  mankind, 
that  the  admiralty  Judge  of  our  own  country.  Judge  Story, 
pronounced  a  splendid  tribute  in  the  decision  in  the  case  of  De 
Lovio  vs.  Boit  (2  Gallison,  398),  a  decision  which  established 
the  maritime  jurisprudence  of  the  United  States,  and  which 
has  been  followed  by  the  Supreme  Court  itself  down  to  the 
present  time.  The  reasoning  of  it  never  has  been  answered 
and  it  will  always  stand  as  a  monument  of  judicial  wisdom. 

The  Committee  are  unwilling  to  prolong  discussion  beyond 
the  limits  which  properly  belong  to  an  occasion  like  the  present. 
They  can  only  note  some  of  the  prevailing  faults  in  legal 
education;  others  will  suggest  themselves  naturally.  In  their 
opinion,  however,  they  would  omit  the  discharge  of  an  import¬ 
ant  part  of  their  duty,  if  they  did  not  point  to  the  deficiency 
in  legal  training,  which  appears  in  the  United  States  in  the 
department  of  comparative  jurisprudence. 

If  ever  there  was  a  country  in  which  it  was  important  ‘‘  to 
compare  the  different  codes  of  nations  and  of  States,  and  to 
trace  their  differences  to  differences  of  origin,  climate,  or 
religious  or  political  institutions,  and  to  exhibit,  nevertheless, 
their  concurrence  in  those  great  principles  upon  which  the 
system  of  human  civilization  rests,”  it  is  our  own.  Every¬ 
body  must  perceive  the  truth  of  such  a  statement,  and  yet  the 
schools  of  law  have  failed  to  act  in  the  premises.  The  American 
lawyer,  who  finds  himself  called  to  the  national  legislature,  or 
to  argue  in  the  national  courts,  and  especially  when  he  is  elevated 
to  the  national  bench,  is  surrounded  at  once  by  embarrassments 
which  are  most  trying.  In  the  locality  from  which  he  came, 
he  knows  the  jurisprudence.  He  has  grown  with  its  growth. 
It  is  homogeneous  in  its  material,  and  deals  with  questions  with 
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which  the  profession  is  familiar.  But  in  the  new  field  to  which 
advancing  years  and  honors  bring  him,  every  thing  is  changed. 
Instead  of  the  laws  of  a  single  State  in  which  he  was  brought 
up,  he  is  at  once  plunged  into  the  jurisprudence  of  thirty-eight 
States,  differing  materially  in  habits,  customs,  laws,  and  judicial 
interpretation.  Circumstances  compel  him  to  the  study  of 
doctrines  which  are  new  to  him,  and  to  which  his  best  endeavors 
fiiil  to  enable  him  to  do  justice.  He  comes  to  his  task  too  late, 
because  he  comes  to  it  all  unprepared.  The  case  may  be  worse, 
owing  to  the  same  causes.  He  adopts  errors  because  he  is 
unable  to  discover  them,  and  makes  a  record  of  judicial  wrong. 

This  picture  is  not  indebted  to  fancy.  Unfortunately  it  deals 
with  naked  truths.  The  past  has  of  course  escaped  us.  The 
errors  which  belong  to  it  are  numbered  with  the  days  which 
are  departed.  Hor  may  it  be  the  part  of  wisdom  to  dwell 
unduly  upon  these.  We  cannot  say,  however,  that  they  were 
inevitable;  and  we  would  be  false  to  ourselves  to  abandon 
future  opportunity.  The  remedy  for  the  case  is  in  true  reform. 
It  is  in  bringing  the  schools  of  law  to  the  accomplishment  of 
their  true  missipn.  This  is  to  enlarge  and  expand  their  course 
of  studies.  To  open  the  way  to  the  assimilation  of  state  laws 
and  institutions  by  intelligent  comparison.  By  elevating  them¬ 
selves  to  elevate  their  pupils.  By  giving  a  national  example  in 
advancing  legal  education,  which  will  reach  further  than  any 
other  means  to  develop  the  true  national  character  and  the  best 
civilization.  When  the  time  comes  that  the  schools  of  law  do 
this,  but  not  until  then,  it  will  be  justly  said  that  they  have 
been  directed  rempuhlicam  firmandam,  et  ad  stahiliendas 
vires  et  sanandum  po'pulum,!' 

What  they  stand  in  need  of  now  is  a  firm  and  stable  estab¬ 
lishment,  one  that  is  conceived  with  wisdom,  and  above  all  in 
the  enlarged  and  liberal  spirit  of  recent  improvement,  steadily 
and  vigorously  administered,  to  provide  for  future  usefulness. 

The  method  of  instruction  which  prevails  is  by  lectures  and 
expositions.  The  manner  of  teaching  is  the  same  with  what  it 
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was  when  law  schools  were  first  established.  Lessons  of  profes¬ 
sors,  either  read  or  delivered  without  writing,  to  an  attentive 
student  may  prove  to  be  invaluable  fountains  of  wisdom  and 
knowledge ;  but  the  force  of  truths  thus  inculcated,  and  the 
principles  of  sciences  taught  only  in  this  way,  are  often  lost  and 
prove  fugitive  and  evanescent.  It  is  a  useful  practice,  deserv¬ 
ing  of  more  observance  than  it  has  received,  for  the  lecturer  to 
recapitulate  frequently.  He  ought  to  begin  by  a  summary  of 
what  was  said  at  the  last  lecture,  and  conclude  bv  a  similar 
rehearsal  of  the  lecture  just  spoken.  Keeping  up  this  exercise 
throughout  a  course  is  productive  of  many  advantages.  The 
student  comes  himself  to  take  a  comprehensive  view.  He  is 
relieved  from  painful  attention  to  details  and  the  enumeration 
of  authorities.  He  gets  all  the  advantages  of  repetition,  with¬ 
out  the  drawbacks  which  usuall}’'  attend  it.  He  is  taught  to 
condense  for  himself,  and  his  attention  is  occupied,  his  reasoning 
powers  kept  actively  employed  and  inflamed,  and  his  imagina¬ 
tion  entertained  by  the  felicitous  introduction,  illustration,  and 
general  presentation  of  legal  topics  which  this  way  of  teaching 
gives  rise  to. 

Such  a  method  of  instruction,  it  will  be  said,  is  arduous,  and 
exacting  of  all  the  best  powers  of  a  professor.  So  it  is.  But 
the  plan  itself,  it  cannot  be  denied,  is  an  admirable  one.  The 
Committee  would  give  it  even  a  wider  application  than  it  can 
receive  at  the  hand  of  those  who  are  called  on  to  do  the  part  of 
professors.  They  ought  to  be  aided  by  competent  tutors, 
examiners,  and  scientific  practical  instructors,  who  will  reca¬ 
pitulate  the  lectures,  and  thus  drill  the  student  in  everything 
essential  to  make  him  thorough.  Young  men  eager  for  the 
professional  distinction  of  becoming  professors  themselves,  would 
in  this  manner  form  a  connection  with  the  faculty  of  law  which 
must  become  mutually  beneficial.  Future  graduates  of  distinc¬ 
tion  would  in  their  turn  become  candidates  to  be  examiners. 
The  ties  which  join  alumni  with  their  alma  mater  would 
be  drawn  closer,  and  every  natural  opportunity  afforded  for 
doing  what  experience  proves  is  necessary  for  the  good  of  all 
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colleges,  introducing  into  their  daily  life  and  existence,  their 
character  and  their  system  of  government,  the  presence,  influ¬ 
ence,  and  intelligent  cooperation  of  graduates  while  the  latter 
continue  in  the  prime  of  life. 

Enough  has  been  said  to  show  that  the  Committee  do  not  dis¬ 
parage  merely  practical  advantages.  On  the  contrary,  they 
would  have  the  student  enjoy  them  to  the  fullest  extent.  But 
what  is  insisted  upon  is,  that  instead  of  being  incompatible  with 
education  in  the  law  school,  such  advantages  are  entirely  in 
harmony  and  in  accord  with  them. 

A  school  organized  on  the  plan  suggested  would  have  the 
means  at  hand,  and  ought  to  make  it  its  duty  constantly  to 
enforce  proper  practical  exercises  of  every  kind.  Moot  courts 
would  be  held  as  a  matter  of  course.  Besides  these,  students 
would  be  required  to  frame  bills  of  indictment,  to  prepare  bills 
in  chancery,  to  draw  up  libels  in  the  admiralty,  to  make  correct 
forms  of  wills  of  different  kinds,  and  to  write  legal  essays  or 
opinions  upon  such  topics  of  professional  interest  as  might  be 
required.  Carried  on  in  the  presence  of  the  class,  these  and 
similar  exercises,  useless  to  be  enumerated,  would  serve  to 
stimulate  a  proper  spirit  of  emulation,  and  necessarily  to  pro¬ 
duce  practical  skill.  Attendance  upon  the  courts  is  evidently 
as  easy  for  the  student  in  the  law  school  as  it  is  for  the  attor¬ 
ney  s  clerk,  and  there  is  no  reason  why  such  a  clerk  should 
not  also  have  the  privileges  of  lectures. 

It  is  not  considered  necessary  to  argue  the  merits  of  written 
examinations  as  a  final  test  required  for  graduation.  Those 
merits  are  now  generally  admitted,  and  any  colleges  which  will 
hereafter  neglect  to  adopt  such  examinations,  must  be  contented 
to  give  place  to  others  who  aim  at  a  higher  standard  of  excellence. 
Oral  examinations  are  necessarily  limited.  In  a  large  school 
they  must  be  a  great  deal  too  much  so.  Experience  has  shown 
that  they  have  been  for  the  most  part  loosely  and  inartificially 
conducted.  The  character  of  them  is  notoriously  superficial. 
They  are  unsatisfactory  and  inadequate.  They  are  the  lotteries 
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in  which  the  lucky  alone  draw  prizes.  They  are  disastrous  to 
the  modest  student,  and  often  the  ruin  of  the  most  deserving. 
Courts  of  justice  are  necessarily  without  the  leisure  to  hold 
any  other  examinations  than  such  as  are  oral.  Even  for  these 
they  frequently  show  little  inclination.  They  are  not  consti¬ 
tuted  to  act  the  parts  of  didactic  lecturers  and  public  exam¬ 
iners,  and  ought  to  be  excused  from  them. 

The  written  examination  paper  is  deliberately  and  methodically 
prepared.  It  naturally  becomes  searching.  The  examiner 
easily  makes  it  comprehensive.  The  student  receives  it  in  the 
most  suitable  way.  He  has  leisure  to  answer,  if  he  can,  and 
room  for  the  display  of  all  the  ability  he  may  possess.  His 
performance  takes  the  shape  of  responses  in  writing.  He  can¬ 
not,  in  the  nature  of  things,  make  them  unless  he  is  well 
informed,  and  all  deception  becomes  impossible.  Finally,  all 
candidates  are  tried  by  the  same  impartial  tests,  and  stand  or 
fall  according  to  real  merit. 

It  follows,  from  what  has  been  said,  that  honors  ought  only 
to  be  conferred  on  the  really  meritorious,  and  that  the  degrees 
of  Bachelor,  and  that  of  Doctor,  of  Laws  are  to  be  admitted  as 
evidence  of  the  most  satisfactorv  kind  of  creditable  attainments 
and  abilities.  The  faculty  permitted  to  grant  these  ought  to  be 
practically  unanimous,  and  sufficiently  numerous  by  their  con¬ 
stitution  to  afford  such  a  course  Of  instruction  as  is  in  contem¬ 
plation  of  this  present  report.  Faculties  of  law  so  instituted  and 
directed  by  this  proper  policy,  must  necessarily  have  great 
influence  in  the  publication  of  works  on  law  and  judicial  litera¬ 
ture.  The  countrymen  of  Greenleaf,  Story,  Kent,  Duer,  and 
others,  not  to  mention  living  authors  in  the  Eastern,  Western  and 
Southern  portions  of  our  country,  whose  labors  have  aided  the 
administration  of  justice  and  advanced  the  study  of  the  law — 
benevolent  spirits  who  have  held  aloft  the  torch  of  science — are 
not  required  to  do  more  than  point  to  experience  in  support  of 
the  views  here  presented.  Given  to  the  study  of  the  law  as  a 
a  science,  professors  must  naturally  push  their  examination  of 
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its  principles  and  general  character  beyond  mere  practitioners. 
The  habit  of  lecturing  most  frequently  brings  about  the  record¬ 
ing  or  writing  down  of  the  lectures.  As  year  succeeds  to  year, 
session  to  session,  the  professor  accumulates  material  which  he 
would  most  probably  never  have  collected  otherwise.  Stimu¬ 
lated  by  praiseworthy  emulation  with  other  teachers,  and 
matured  by  continued  revision,  his  works  are  finally  given  to 
the  press.  The  profession  find  them  useful,  and  introduce  them 
into  the  courts.  They  become  naturally  incorporated  into  the 
decisions  of  our  own  country,  and  become  familiar  to  the  jurists 
in  foreign  countries.  In  this  way  we  have  seen  in  our  gene¬ 
ration  copious  and  salutary  streams  turning  and  running  back¬ 
ward,  replenishing  their  original  fountains,  and  giving  a  fresher 
and  brighter  green  to  the  fields  of  English  jurisprudence.” 

The  progress  of  this  country  in  the  law  was,  before  the 
American  Revolution,  only  slow.  When  the  struggle  for  iiido' 
pendence  was  terminated,  it  became  remarkably  rapid.  (Story’s 
Misc.  Works,  p.  211,  212).  And  in  our  own  day,  the  mass  of 
the  law  has  accumulated  with  such  extraordinary  and  incredible 
rapidity  as  to  make  the  labors  of  the  student  almost  overwhelming. 
What  would  become  of  him  but  for  those  examples  of  profound 
research,  of  marvelous  generalization,  and  of  scholarly  merit 
and  beauty,  which  learned  professors  from  their  retirement  in 
the  shades  of  collegiate  life  have  furnished  their  toiling  brethren, 
whose  more  active  lot  it  is  to  contend  in  the  halls  of  justice? 

It  is  a  laudable  object  of  the  resolutions  referred  to  the  Com- 
m.ittee  to  maintain  such  colleges  of  law  as  are  already  well  di¬ 
rected  ;  to  strengthen  those  that  are  contending  for  better  things, 
and  to  raise  up  such  as  may  be  unhappily  in  danger  of  failing 
in  their  high  mission ;  to  give  symmetry  to  legal  education  as 
a  system  ;  to  have  it  advance  and  reach,  as  far  as  practicable, 
homogeneity,  and  a  common  standard  ;  to  inspire  the  youth  who 
would  enter  the  profession,  as  well  as  those  who  are  designed 
for  public  life  {ad  gerendas  res),  with  ardor  in  the  pursuit  of  the 
law,  as  well  as  true  emulation,  by  holding  up  to  them  suitable 
rewards. 


LEGAL  EDUCATJOX  ASD  ADMISSIOSS  TO  TUE  BAH. 


25 


The  spirit  of  the  resolutions  evidently  reaches  still  further. 
It  would  be  impossible  for  the  Committee  to  exalt  it  unduly, 
if  they  wmuld.  It  connects  the  resolutions  with  the  cause  of 
general  learning  and  with  true  Americanism.  It  assumes,  as 
is  right,  the  intimate  relation  of  education  and  professional 
character,  and  the  indispensable  connection  which  exists  in  a 
country  like  our  own  between  public  virtue,  liberty,  and  the  law. 

The  institutions  of  free  government  require  education.  Igno¬ 
rance  is  the  parent  of  slavery.  Absolute  power  will  not  tolerate 
enlightened  inquiry  or  true  liberty  of  discussion.  These  must 
endanger  and  destroy  it.  It  banishes  emulation  and  restrains 
learning.  It  appeals  at  once  to  fear,  and,  speedily  corrupting 
those  themselves  who  wield  it,  enforces  the  arbitrary  and  de¬ 
praved  edicts  of  tyrants  upon  servile  submission. 

Monarchies  cherish  the  arts  of  life  and  the  growth  of  retire¬ 
ment.  Montesquieu  savs  thev  are  schools  of  what  the  world 
calls  honor.  But  the  undue  elevation  of  a  single  person  must 
inevitably  belittle  all  others.  His  habits,  his  wishes,  and  even 
his  caprices,  will  frequently  influence,  if  they  do  not  control, 
the  general  education  and  character. 

The  case  is  different  with  republics.  They  rest  upon  equality, 
and  depend  for  existence  itself  on  the  povver  of  education.  To 
maintain  their  rights,  men  must  first  learn  what  these  are,  and 
to  practise  patriotism  be  instructed  in  the  duties  of  citizenship. 
A  corrupt  people  cannot  be  free.  Thus  virtue  is  the  parent  of 
liberty  and  the  main  spring  of  free  government. 

But  the  best  growth  of  liberty  is  the  law.  The  product  of 
order,  it  is  a  constant  science.  It  vindicates  the  right  and  con¬ 
demns  the  wrong ;  it  upholds  just  authority,  and  forbids  and 
punishes  tyranny.  It  is  the  dispenser  of  justice;  the  exponent 
of  public  and  private  morality ;  the  shield  of  innocence ;  the 
guardian  of  the  defenceless ;  the  comfort  and  consolation  of 
the  good,  and  the  confusion  of  the  wicked.  By  its  regular 
course  and  operation,  the  fruits  of  peace  are  secured,  and  the 
evils  of  war  are  diminished  and  assuaged  by  it.  Without  it  a 
republic  is  impossible.  In  the  infancy  of  such  a  state,  it  takes 
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its  rise  in  the  right  of  every  man  to  be  exempt  from  the 
dominion  of  his  neighbor,  to  be  protected  in  person  and  prop¬ 
erty,  and  to  the  pursuit  of  happiness  in  his  own  way.  When 
the  path  to  public  honors  and  legislative  place  is  unobstructed, 
ambition  is  aroused,  and  impulse  given  to  the  noble  pursuit 
of  eloquence.  While  to  frame  and  administer  the  laws  which 
the  progress  of  society  gradually  renders  necessary,  knowl¬ 
edge  of  every  description,  and  legal  knowledge  in  particular, 
is  sought- for  and  employed.  Further  guarantees  for  safety 
and  convenience  are  exacted  in  proportion  with  the  new 
wants  of  civilized  life;  and  laws  themselves,  tested  by  expe¬ 
rience,  are  amended  and  perfected.  In  this  way — springing 
into  being  in  the  rude  struggles  of  primitive  independence,  and 
nursed  amidst  the  stormy  tumults  of  popular  discussion — libe¬ 
ral  institutions  are  formed  and  developed.  They  are  like  the 
hardy  oak  in  its  native  forests; — the  withering  heat  of  summer 
descends  upon  it;  the  ice  and  snow  of  winter  cover  it,  and 
crown  its  high  top ;  the  soft  breezes  of  the  south  breathe  and 
whisper  through  its  leaves;  and  its  mighty  limbs  and  branches 
are  tossed  to  and  fro  in  the  heaving  tempest  and  the  whirlwind. 
Yet  it  stands  alike  in  sunshine  and  in  storm.  Shaken  to  its 
very  foundation,  but  planted  by  Almighty  Power,  its  roots  fix 
it  in  its  site,  striking  deep  down,  and  reaching  far  out  into  the 
earth.  The  clouds  of  heaven  burst  over  it  in  vain  :  it  breasts 
the  rising  flood,  and  turns  it  back,  broken  and  shattered  into 
idle  foam  1  So  it  is  with  free  governments.  They  brave  the 
most  trying  seasons,  and  are  invigorated  by  the  changes  and 
trials  they  are  condemned  to  encounter.  Surviving  the  perish¬ 
ing  arts  of  life,  the  shifting  fortunes  of  monarchs,  and  the  fitful 
conflicts  of  faction,  they  afford  the  blessings  of  repose  and 
security ;  and  as  the  crowning  glory  of  all  their  achievements, 
the  priceless  opportunities  which  ensue  for  extending  the 
knowledge  of  mankind. 

CARLETON  HUNT,  Chairman, 
HENRY  STOCKBRIDGE, 
EDMUND  H.  BENNETT. 
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The  Committeo  recommend  the  adoption  of  the  following 
resolutions : 

Resolved,  That  the  several  state  and  local  bar  associations  in 
the  United  States  be  respectfully  requested  to  recommend  and 
further  the  enactment  of  laws  for  assimilating  throughout  the 
Union  on  principles  of  comity,  the  standing  of  members  of  the 
bar  already  admitted  to  practise  in  their  own  states,  by  admit¬ 
ting  to  equal  rights  and  privileges  as  practitioners  of  law  in  the 
courts  of  all  the  other  states  those  who  have  practised  for  three 
years  in  the  highest  court  of  the  state  of  which  they  are 
citizens. 

Resolved,  That  the  several  state  and  other  local  bar  associa¬ 
tions  be  respectfully  requested  to  recommend  and  further  in 
their  respective  states  the  maintenance  by  public  authority  of 
schools  of  law,  provided  with  faculties  of  at  least  four  well  paid 
and  efficient  teachers,  whose  diploma  shall,  upon  being  unani¬ 
mously  granted,  after  a  full  and  fair  written  examination,  be 
essential  as  a  qualification  for  practising  law. 

Resolved,  That  the  said  state  and  other  local  bar  associations 
be  respectfully  requested  to  recommend  and  further  in  such  law 
schools  a  general  course  of  instruction,  to  be  duly  divided,  for 
ordinary  purposes  into  studies  and  exercises  of  the  first  year,  of 
the  second  year,  and  of  the  third  year,  including,  at  least,  the 
following  studies  : 

I.  Moral  and  Political  Philosophy. 

II.  The  Elementary  and  Constitutional  Principles  of  the 
Municipal  Law  of  England;  and  herein  : — 

1st.  Of  the  Feudal  Law ; 

2d.  The  Institutes  of  the  Municipal  Law  generally; 

3d.  The  origin  and  progress  of  the  Common  Law. 

III.  The  Law  of  Peal  Rights  and  Real  Remedies. 

IV.  The  Law  of  Personal  Rights  and  Personal  Remedies. 

V.  The  Law  of  Equity. 
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VI.  The  Lex  Mercatoria. 

VIL  The  Law  of  Crimes  and  their  Punishments. 

VIII.  The  Law  of  Nations. 

IX.  The  Admiralty  and  Maritime  Law. 

X.  The  Civil  or  Roman  Law. 

XL  The  Constitution  and  Laws  of  the  United  States  of 
America,  and  herein  of  the  jurisdiction  and  practice  of  the 
Courts  of  the  United  States. 

XII.  Comparative  Jurisprudence,  and  the  Constitution  and 
Laws  of  the  several  States  of  the  Union. 

XIII.  Political  Economy. 

Resolved,  That  the  said  state  and  other  local  bar  associations 
be  respectfully  requested  to  recommend  and  further  in  such 
law  schools  the  requirement  of  attendance  on  at  least  the  studies 
and  exercises  appointed  for  said  course  of  three  years,  as  a 
qualification  for  examination  to  be  admitted  to  the  bar. 
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